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Abstract

Undoubtedly, if the wife's refusal to comply (tamkin i.e., the fulfillment of marital duties) is
not grounded in a legitimate SharT justification, her entitlement to alimony (nafaqah) is
extinguished due to the impediment of nushtiz (disobedience). A contentious issue arises,
however, with respect to non-compliance stemming from the exercise of the wife’s right of
retention (haqq al-habs). According to Article 1085 of the Iranian Civil Code, as well as the
prevalent view among contemporary jurists, such refusal does not nullify the wife's
entitlement to alimony. Because, on the one hand, the obligation of alimony is established
upon the mere conclusion of the marriage contract (‘aqd al-nikah), and on the other hand, the
wife’s initial refusal to render conjugal submission until the receiving of her dowry (mahr)
constitutes a well-established legal and SharT right. Therefore, since nushiiz, requires
unlawful defiance and disobedience, it is not realized in this context, and the obligation of
alimony remains intact. Conversely, many classical and later prominent Imami jurists reject
the independent causal efficacy of the marriage contract in establishing the obligation of
alimony. They argue that alimony is conditional upon both the conclusion of the marriage and
the wife's actual compliance. From this perspective, not only nushiiz, but even a voluntary
non- compliance—despite being based on the legitimate exercise of the right of retention—
would suffice to extinguish the obligation to pay alimony. The authors of the present study,
by using a descriptive-analytical methodology, have critically reviewed the basis
documentations of these two jurisprudential opinions. While the reasoning of earlier jurists—
based on sources such as the Qur'anic verse "Consort with them in kindness" (Qur'an 4:19),
the legal principle of the impossibility of combining identical source and different effects, the
impermissibility of obligating a counter-value when its nature is unknown, and various
narrations—raises significant doubts and warrants careful scrutiny, the prevailing practice of
the religious community (sirat al-mutasharri‘ah) and a cumulative analysis of the evidentiary
indicators ultimately lead the researchers to favor the viewpoint of the classical jurists: namely,
that the wife’s compliance is a condition for the obligation of alimony. Accordingly, it appears
that Article 1085 of the Iranian Civil Code, which upholds the wife’s right to alimony during
her exercise of the right of retention, requires fundamental reconsideration and revision.
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